
STEPTOE sJOHNSON î̂ ' ^ ^ ^ T V ^ 
A f l O R N E Y S AT LAW ^ " ^ O / / ^ \ 

David H. Coburn 1330 Connecricuc Avenue. NW 
202429.8063 WaihinHion. DC 20036-1795 
dcoburn®steproe.com Tel 202.429.3000 

Fax 202429.3902 

February 4, 2011 

Ms. Cynthia Brown Office of Proceedings 
Chief, Section of AdminLstration rcR yi 9ni1 
Office of Proceedings | - tB4"^Ul l 
Surface Transportation Board Part of 
395 E Street, SW Public Record 
Washington, DC 20423-0001 

Re: STB Finance Docket No. 30186 (Sub No. 3). Tongue River Railroad 
Company, Inc. - Construction and Operation - Western Alignment 

Dear Ms. Brown: 

We are writing on behalf of Tongue River Railroad Company, Inc. to bring the Board's 
attention to a recent development that bears on the pending July 26, 2010 Petition to Reopen 
filed in these proceedings by Petitioners Northem Plains Resource Council ("NPRC") and Mr. 
Mark Fix (hereafter, the '"NPRC Petition").' In TRRC's September 9,2010 Reply to the Petition 
to Reopen, TRRC argued in response to Petitioners' request for reopening on the basis ofthe 
leasing ofthc Otter Creek coal tracts by the State of Montana (a) that the Board had analyzed the 
potential cumulative environmental impacts associated with mining at the Otter Creek tracts 
based on reasonable assumptions in TRRC I and (b) that the leasing ofthe Otter Creek tracts did 
not warrant reopening because the leases provided no new specific information regarding the 
potential impacts ofthe mines than was available prior to the leasing and did not make mining at 
Otter Creek any less speculative for environmental review purposes. In connection with this 
second point, TRRC noted that the leases were the subject of legal challenges in state court and 
could be overturned. This letter updates the Board with respect to those legal challenges.^ 

' The Petition to Reopen also embraces Finance Docket No. 30186, Tongue River R.R.-
Rail Construction and Operation—In Custer, Powder River and Rosebud Counties. MT, and 
Finance Docket No. 30186 (ICC 1985) (TRRC I); and Finance Docket No. 30186 (Sub No. 2), 
Tongue River Railroad Company—Rail Construction and Operation—Ashland to Decker, 
Montana. 

^ On October 8, 2010, Petitioners filed a rebuttal to TRRC's September 9, 2010 reply. 
On November I. 2010, TRRC filed a reply to Petitioners' rebuttal. 
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TRRC cited and attached to its reply two complaints filed against the State of Montana, 
Montana Board of Land Commissioners, Ark Land Company, Inc. and Arch Coal, Inc. 
challenging in state court the Montana Board of Land Commissioners' decision to lease the Otter 
Creek tracts without first conducting an environmental review under Montana's Environmental 
Policy Act ("MEPA"). The Plaintiffs (which include Petitioner NPRC) claim that the provision 
of MEPA which exempts such leasing decisions from environmental review contravenes the 
section of Montana's Constitution which guarantees a public right to a clean and healthfiil 
environment. On December 29,2010, a Montana District Court hearing the two consolidated 
lawsuits denied the Defendants' motions to dismiss, finding that MEPA would have applied to 
the Land Board's leasing decision but for the statutory exemption and that Plaintiffs had made 
"at least a cognizable claim" that the statutory exemption is not constitutional.^ 

This Court's decision, which is attached, offers additional reason to deny reopening on 
the basis ofthe Otter Creek leases since the status of those leases remains at best uncertain, 
underscoring that mining at Otter Creek remains no less speculative than it was at the time that 
the Board issued its decisions in these proceedings. TRRC thus urges the Board to promptly 
deny the pending Petition to Reopen. 

Respectfully submitted, 

Ai^y 
Betty Jo Christian 
David H. Cobum 
STEP TOE & JOHNSON LLP 
1330 Connecticut Avenue, N.W. 
Washington, D.C. 20036 
(202) 429-3000 

Attorneys for Tongue River Railroad 
Company, Inc. 

cc: All parties of record 

•* MEPA's application at the stage when the lessee seeks a mine permit from the slate is 
not at issue in the proceeding and not in dispute. 
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MONTANA SIXTEENTH JUDICIAL DISTRICT COURT. POWDER RIVER COUNT/ 

NORTHERN PLAINS RESOURCE COUNCIL, 
INC.. and NATIONAL WILDLIFE FEDERATION, 

Plaintiffs, 

va. 

MONTANA BOARD OF LAND 
COMMISSIONERS, STATE OF MONTANA. 
ARK LANO COMPANY, INC. and ARCH COAL, 
INC. 

Oefaiidanta. 

MONTANA ENVIRONMENTAL INFORMATION 
CENTER. THE SIERRA CLUB. 

PlaintiffB, 

MONTANA BOARD OF LAND 
COMMISSIONERS, STATE OF MONTANA. 
ARK LAND COMPANY, INC. and ARCH COAL. 
INC. 

DttfandBnta. 

CaU80 No. DV-afr201»2480 
and Cauae No. DV-a8-201O-2481 

Judge Joe.L. Hegel 

MEMORANDUM AND ORDER RE 

MOTIONS TO DISMISS 

Befiire the Court aie the Defendants' MattoBs ip PiamiM Plaiiiiif&' Anwidwl 

Cooqilainls. The paities fidly briefi»l the modona. OaDecember 9.2010. dus Court faeaid Otal 

argument Anthony Johnstone and Jennifer Anders npiesentad the DeflHidant Montana Bond of 

Land CoaunissioQers C ' l ^ Boaid'O-Nfailt Steimitz and Jeffiey Oven lepiesented Defoidan^ 

Aik Lend Company, bie. and Aich Coal, Inc. (coUecdvdy "Arch Coal*^ Jack Tuhobke 

lepiesented Plaindfb Notdieni Plains Resource Council CNHICO and &» National Wildlife 
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Fedentlon ("NWr"). Jenny K. Hatbine lepresented Plaintifb Montana Enviramnenial 

hdbnnadon Center C*MEIC") and tbe Siena Club. At dose of aigument, the motions wae 

deemed submitted. 

Fiom die tecord befoie die Court, the Court now issues its Nfaooiandum and Older; 

Meraoranilum 

I PLEADINGS JtPROCEDVSE. 

Fl«inti£& have filed suit scddng a declaratory judgment diat die Defendant Land Boatd 

felled to conduct a constitutionally-xequiied environmental rewew prior to entering into a tease 

of i^qocsdnutte^ 9,000 inioeral acses in Soudieastem Montana to die Defendants A t ^ 

dw purpose of strip midng coaL The Land Board's holdings an ebeeker-boarded with privately* 

held nuneial holdfaigs. mosdy owned by Aidi CoaL Toeefeer. die holdings contain 

qtproximately 1.2 biUion ions of coal. Plamtiife allege that die mining ofdie coal nugr result in a 

broad array of eavironinenial and socioeconoinic efibets, taieluding, but not Ihnited to, aur and 

waterpoUution, boom and bust cycles, and global warmmg. For tbe purposjBs of conaideiittg a 

motion to dismiss under Rule 12(b), the Court most consider true aUweU'pleaded fects. 

PIsintifiBi conqihdtt that Montana Consdmtion Aztide II, See. 3, and Article DC, §§ 1.2, 

and 3 ("Montana Constitution avironmennd provisions'^ reqiniie that tbe Slate of Montana 

conduct its busfaieas In a manner to protect its citizens* right to a dean and healdifel 

enMHamen^ fliat die ehjaf meebiiniafn the ManlMft T.agidAftii« IMM n«AA tn fT ĵplngMfit HÎ PHO* 

constitutional protections is die Montana Environmental Policy Act (*7ki(EPA"). 

Plaintiffs ferthar complain feat but fer tiie enactment of MCA S 77-1-121(2), MEPA 

WDidd have leq^ind fee Land Board to coiuhict an enviiQomental study prior io entering into the 

lease in Ois case, and tiiat the statute's defenal of the environmental review fiom the leasing 

stage to the later mine panutting stage m feia case uaeonstitutionaUy denies the Phdntiffi'right 

to die eariy ecvironmenlal review, which would preserve the Land Boaid'a right to place 

mitigating conditions on the coal mmmg, obtain nuHc fewotaUe financial terms, or to dedde not 

to eoiei into a lease at alL 

Tie Defendants move to dismiss tfie Plaintiffi' Amended Complanns arguing: 

2 

soo/coolg X8ia iviajaftf aijiaaixis TTecs^oson wa BC^CT TTOS/AO/TO 



01/10/2011 09:52 40943G2325 CLERK OF DISTRICT COURT ff0052 P.003/007 

(l)PIainlifi& lack Standing forfidhuetc sufiBdenily allege harm; 

(2) Plaintifib lack standing because die < enixoveiay ia not ripe (reatfy fer a< '̂udicatioD) hi 

feat the execution of the lease does I ot result in aiiy harm or Immiiusiit threat of harm 

• and that die contCDversy will not be I ipe until fee Land Boaid basnviewed a specific 

mine plan; 

(3) Even in the absenoe of MCA § 77<-l 121^), MEPA would not apply until ti» Land 

Board and die Department of Natur d Reaomcea (*'DNRCO have issued dieir feud 

review documents under MEPA, sin se die lease only grants Arch Coal a cdntingant 

ri^ to developmenL 

(4) That properiy enacied statutes ate pi Mumed constitutional and Plaintiff have not 

proven tiuttMCA § 77-l-12I(2)isoilietwise. 

IL FACTS. 

The feUowi&g facts are not disputed. Ai of Mareh 18 2010, tiw Land Board leased 

q^ioidnafidly 8300. mineral acres to Aik Land, a wholly owned subsidiaty {tfAicb Coal, fer the 

purpose of mfaimg coal. The stata-owtied acres siiicfa ate checlcBt̂ boaided wife approximatBly 

6,000 acres of privately owned minenl rigbia. Togedur they are referred to as fee "Otta Creek 

tracts*'and c(»tain ao estiinated 1.3 biUion tonaof coal, wldoh if mined and burned, could yidd 

19 to 2.4 faiUion tons <tf carbon dioxide. 

Puisuant to MCA § 77.1-121(2), the Land Board did not conduct any review of fee 

possible environmental conseqneooes of the miniiig of tiie coal prior to enteiiiig into die leaaea. 

However, die leases aie sul^ect to later MEPA envuonniental review by die Depaitment of 

Environmental (^ualhy CDBQ'O and die Department of Natural Resources ("DNRC), aa wdl as 

Land Board final epptoyei befere actual mmingj could occur. 
I 

For tbe purpose of tins motion to dismisL the Court also assumes that tiie myriad adveiae 

environmental consequences alleged by PlaintifEi may occur should miabig be approved. 

227. UWADlSCnSSION. 

A. 
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Ihe Land Board and Aich Cod contend dial fee Plaintifb do not have stsadtaig to bring 

this actitm because they do not dlege imtnineot iiqiuy and because die process wiU not be ripe 

for review until a spedfie mimng plan is oonsideted and ruled upffii, that is, tiie case does not 

present a'^'usticiable cantroveny.** 

Defendants argue that the any alleged usuries eomplahied of would occur, if at aU, fixsm 

. the muling of coal not from the leasbig of coal and that Pknriifib'sidt is therefore pronatiwB. 

T h ^ feifeer argue feat tbe MS* A review undehakra by the DEQ and die DNRC at tiie tirne of 

fertiierpennittiog is plenary and encompasBea an die aUeged damagea eBviaieoed by fee 

Plamtiff indodmg secondary damagea such as global warming. For (he reasona set feife in 

addiessidg flie constitutiond issue below, the Court does not necessarily agree wife this 

contention. Aidi Cod got soinetbing for ita mojaqH-wbedier that was tnetdy an option to put 

forfe a mining plan or somednng sn£5cientto implicate Montana's constitutional eawitaaneotd 

protections is the question tiiat wiU be ferdier addressed bdow. 

Piataitifb have alleged ingury to membos of tiidx ocgaidzations vAo fish, huir^ ranch, 

fenn snd recreate in die Otter Creek ana andits hydrdogically-connected riparian areas. This ia 

sufBdait to satisfy die lequireflMttt tiiat die Flspitifb aBege eadsting and genuine rights. 

Plahitifb have aUeged a constitutiMid viototioi| of Momana Constitution Artide n. Sec. 3. and 

Artide-K, $S 1,2, and 3, guaranteeiog fee pubjio right to e clean aad hedtbfel euvitonmeaL 

TUs quaUfies as a eontroiwrsy upon wluGh dw court nuiy efifeetively operBtB and upon vUeh die 

Court can issue a final judgment 

The Court oondudes that die Phdntifb 1 avB standing. 

B. MEPA AnniiP'irt*!^ - w yi^A 8 77.M11QV. 

The Land Boaid and Aich Cod argue tijat even if MCA § 77-1-121(2) did not exisi, 

MEPA would not qiply at tiw leasing stsge and would only come into play at dw permitting 

stage feUowing tiw proposd ofa spedfic mining pfaai, chhn iNt^ F ( ^ Preservation Assa v. 

Dept. of State lands, 238 MonL 451,778 P.2d 862, (Mont 1989). 

Plaintiffl counterlfaat tius does not make sense because (1) dwee would be no reason to 

enact tiw statute if MEPA did not apply at tiw h asmg stage and (2) hi tiw case cited by 

Defendants, tiw slate agenay did, in feet, do aprdease envitonmentd review. 

800/SOOSI xsia ivisionr BiKiaaucis TTCCf^SeOM XVd Se:CT 1T0Z/40/TO 
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The Pldntifb have the beUar of tiw argi ment. Defindanls argue tiut it is perfecdy clear 

feat issuance ̂ a leaae does not trigger MEPA review, dt6i|gjy/bi7A^074;.Pre9en«da v. 

Dsp£ q^Aoialam&i 238 Mont 451.778P.2dpfi2. (MbnL 1989), and tiiat§77-l-121(2) was 

merely enacted to darify tiiat feet Fust, if it were so dear, why would it be necessary for tiw 

Legislature to pass spedd legidaiian to deiiiy Isuch wdl-establishedhmv? Xhnewouldbeno 

leason 10 enact the statute if it wen dear feat MEPA did not (qpply at tha lease stage. 

Second, NMh Fork did not Involve a qi estion of-AAetiwr MEPA appUed to tiic issuance 

of alease, butwhetiwr ahigher degree ofreview was required tiian tiw degree a^pUed-by fee 

stale agency. In Nor^ Fork, an environmeBtd drganlwttion dwUeoged tiw Land Boari's 

appiovd ofthe diiUing of atest weU hi an enviionmentaUy aenshiva area adjacent to Olader 

Nationd Faikwitixnit first preparing an Environmentd Impact Stateaacat CEI3"). The Montana 

Siqaeme Court held tiiat an EIS was not requited because tiw pieUminary environnieotd review 

CTER") tiiat tiw Land Board had completed prior to issuance of tiw leases hi question oonduded 

that the issuance of tiw requested oU and gas leases wife eeitain protective simulations would not 

be''an action by state govemment ^dgdficand^ afbcting the qoafity of tiw buQian environineat,* 

tiwrefeie requiring an EIS under § 7S-1-201, MCA"NorA Forksigmi, 778 P.2d at 8&S.' Thus it 

is dear diat the Land Board did in feet engage ifl MEPA environnientd review prior to issuance 
I 

of tiw leases in North Fork, whidi MEPA revieiw inforaied its decision and tiw pubUe regaiding 

protective stipulations to hidude in tiw leases, 

The Court condndea that but for dw hiterveotion of MCA § 77-M21C1). MEPA would 

a|iply at tiw lesse stage in this < 

C. CoBstitirtioaaUtv ef MCA ^ 77»l.lllll^ 
I 

MCA $77-1-121(20 exempia tiw Department of State Lands and tiw Land Boatd fiom 

conqdying wife Titie 7S, cbiqitK 1, parts 1 and |2 0i4EPA) *>wfaen iasuing any lease or Ucense tint 

ejqaesaty states tiiat tiw lease or license is sobjc Bt to fiBtiwr pemutting under any of tiw 

provisions of Title 75 or 82."* MEPA review ha^ been the primaty method of insuring tiiat 

sigaificant stale actions were taken only afier taldng a hard huk at tiw environmentd 

' h sbouU alto lie noted Aat Mprrt Adt nmdved Ae dn liog of 
leubig aad Ihat die D^stmoit df Stale Laadi compteiBi; 

a ten WBU prnmaBt to a aeeoed mmd of (d and eu 
an BIS ia isr76̂  prior to ianiioB dw feat round of leases. 
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consequenees of suoh actions. It is undisputed i lat tiw Land Board entoed into tiw cod leases 

wittwut first conducting a MEPA or any otiwrfape of eavironoMiitd review or aaaessnieat 

Pldntifi&dahn tiw stamtoiycxemptionjofcodleadog fiom MEPA review at tiw lease • 

stage «w»pli«n«iM tiw clean and bedthfel oviroi moit provisions ofthe Montana Cbnstitution sa 

qijpUed to this case by exemptiiig tbe Land BoajRi fiom seriously coDsideadiig the enviroanieiitd 

ooflseqiMaces before cominitting tiw state's resources to devdopownt Thcy.argue tiut fee 

oiticd "gOHW go" decision is tdcen at tiw l e a s ^ stage and diat once dw lease is signed, tiw 

Land Board ^vea iqi fee tight to change its miiid fai order to prolea the wider ratvironmenL 

Defeodantt dafan tiiat as appUed to tidsjcase tiw "exeaiption" only ddays MEPA review 

until tiiere is soinedimg more tangible to ievie«y'--a mfadng plait—tiwt fee Plaintifb lose notiiing 

wife tiw delay, and dud because of tiw combination of stanitory reqaizements, legdatioDs aad tiw 

contingent nabm of the lease, PIairdifi& wUl b^fiee to rdse aU tiwir e&vixndmental concerns at 

' tiw fiirtiwr permitting stage, and DEQ, DNRC. ̂  tiw Lanid Board am cons ider dl of tiiose 

oonoeiitt in deiertnining whether to approve, mpdi^ or deny Biqr proiiosed miniiig plans under 

the lease. They ddm nothing is tdcen off tiw tepe. 

Plamtiffi rcfly tiiat dtiione^DEQ mqr w able to consider secondary impacts such as 

globd warming, ithas no audiori^tti do aqytiungabouttbem. Itis geared exdudvdy towards 

mare locd air and water qoaUtjr issues. 

The qaeation is ydwdier tiw stamte's or inqititm of tiw Land Boatd finm a requirenwitt to 

conduct any sort of hutid enytronmentd revieii r at tiw lease stage in fevor of later MEPA 

review, involves an inetrievable commitment o f resources to a prqjeet tiiat nuy sigBifleantiy 

sdversdy a£&ct tiw human envijEonment In ofe V words, by signing the lease did tbe Land Bosrd 

take sometiung off the table feat could not latei be wifehdd and, if so^waa thai dgniflcam 

enough to impUcate tiw constitotiond environn entd protections uiqdenwated by MHPA7 

To a d ^ tiw Defendants' reasoning with respect to tiw constitutionaUly of KKZA § 77-l> 

121(2) would aUow tiw Land Board to convert ^d)Uo property rights to private property rights, 

stripping away its spedd protections before evfa considering possible enEvirouneatd 

consequences. Once converted fiom pubUepro|ierty to private property, fiirdier review by the 

900/AOOlB isia iviaianr auaaiins TTCe»£S80»T XVA W.fX YTOl/ZO/TO 



01/10/2011 08:53 4064362325 CLERK OF DISTRICT COJRT 90052 P.007/007 

Land Board and otiwr State agndes would apoesr to be resirieted to its purdy regulatory . 

fiuctiona. wife tiw need to treat tiw now private property tigfata wife defetenoe.' 
' I * 

Tbe remaiiung question is whetiier this rtate action ia 8u£Beient to hnpUcate tiw 

constitutiond pixxtection of tiw dean aikd hedtiifid oivhonment? If so, tiw right to a clean and 

heaMifel eiivlroninent is a finidamenid right'a^d ai^ rde tint impUciates that right is suljectto 

sola sciutir^ snd can only survive scrutiny if the State establishes a coEDpeUing state interest 

and that its action is closely tdlored to efifecmate that interest and is tiw leeat oneroua pafe that 

can be taken to achieve tiw State's otijectiva. iitaaana Emiromiental b^brmetian Center v. 

Dept. tfEnvironmental Quahty, 296 Moot 207, H 63,988 P.2d 1236, ^ 63, (Mont. 199^. 
I , 

At tins poini, it anpeata tiiat Plaintiffi have made at least a cognisable claim tiiat MCA S 

77-1-121(2) is not constinitiood. If tiwy can prove tiiat, tiwn sonw form of MEPA review would 

apply at the lease stage. 

IT IS ORDERED: 

Order 

I 
1. The motions to dismiss are denied. ; 

2. Uw Cleric ofCourtahaU'filedds document and nudl or ddiver copies to counsd of 

reeard at tfieir last known addressesJ 

Dated tins 29fe d^y of December, 2010.1 

< • • • • • 

• ̂ ^ £ ttl *»• a •• 

' To die eoctott da t DetbdaMs'aigue diatamiBg i r a l a a off fee nbkk Aiy fl)^ 
Uioiliag Oe Laad Boaid tiHi oflier agrades'later MBPA review to |HBi^ ngnlaaay i s s ^ 

7 
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CERTIFICATE OF SERVICE 

I hereby certify that on this 4* day of February 2011,1 have caused a copy ofthe 

foregoing Letter of Tongue River Railroad Company, Inc. to be served by first-class mail, 

postage prepaid, on counsel for the parties of record in STB Finance Docket Nos. 30186,30186 

(Sub-No. 2), and 30186 (Sub No.3). 

^̂ -̂̂ f̂̂  d -
David H. Cobum 


